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EchoStar Communications Corporation, (a Nevada
Corporation), General Motors Corporation: and
Hughes Electronics Corporation (Delaware
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CS Docket No. 01-348

(Transferors)
and

EchoStar Communications Corporation (a
Delaware Corporation)
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To: Chiel Administrative Law Judge Richard L. Sippel

OPPOSITION TO MOTION TO DELETE AND CLARIFY ISSUES

The Word Network (hereinafter “word”), by and through counsel and pursuant to
Sections 1.229 (d) and 1.294(c)(1) of the Commission’s Rules, 47 CFR §§ 1.229 (d) and
1.294(c)(1), hereby tiles an Opposition to Motion to Delete and Clarify Issues. In support, the
following is shown:

1. By Hearing Designation Order, (FCC 02-284, released October 18, 2002) (hereinafter
“HDO™), the Commission designated the above-captioned matter for hearing on the following

iISSUes:

[ssue 1: Whether the proposed transaction is likely to cause anticompetitive harm. In
reaching a determination on this issue, as outlined above, the following should be

considered:
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(a) the product niarkct (¢.¢. , whether the relevant market is MVPD service, DBS
service, or some other subset of MVPD service)(see paras. 106-116);

(b) the geographic market (e.g., whether the proper geographic market is local,
and whether, for purposes ofanalysis, the relevant geographic markets should be
aggregated into three categories - markets not served by any cable system; markets
served by low-capacity cable systems; markets served by high-capacity cable
systems; and the reclative number of households in each of these categories) and
the number ot subscribers per market (seeparas. 117 - 125);

(c)the market participants, market shares and concentration (see paras. 126 - 139);

(d)the timeliness: likelihood, and sufficiency of entry to offset any potential
adverse competitive effects that may result from the proposed transaction (see
paras. 140- 150;

(e)the effects of the proposed transaction on price, quality and innovation
(considering the likelihood of coordinated behavior among competing firms and
the ability of the Applicants to unilaterally take anticompetitive actions) (see
paras. 151 - 177);

(Hthe efficacy, potential harms, and potential benefits of Applicants’ proposed
national pricing plan {see paras. 178 - 187);

(g)the proposed transaction‘s effect on the ability of multichannel video
programmers to reach certain niche audiences (see paras. 248 - 256); and

(h)any conditions proposed by the Applicants.

Issues 2: Whether the proposed transaction is likely to cause other public interest harms.
[n reaching a determination on this issue, the following should be considered:

(a)the proposed transaction’s effect on viewpoint diversity (see paras. 42 - 43, 49 -
51 and 55); and

(b)the proposed transaction’s effect on the Commission’s spectrum policies (see
paras. 83 - 96).

Issue 5: Whether the proposed transaction is likely to yield any public interest benefits. In
reaching a determination on this issue. as outlined above. the following should be
considered:

{a)whether the cost savings and other benefits claimed by Applicants are non-
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speculative. credible and transaction-specific and arc likely to flow through to the
public (see paras. 188 - 217); and

(b)whether the proposed transaction’s impact on the provision of Internet access
service via satellite is likely to be beneficial or harmful. (see paras. 218 - 247).

Issue 4: On balance. whether the public interest, convenience and necessity would bc
served by a grant of the above-captioned application and the joint application submitted

by EchoStar and Hughes requesting authority to launch and operate NEW ECHOSTAR |,
a direct broadcast satellite that would be located at the 110° W.L. orbital location.

HDO. ¥ 289.

2. On November 27. 2002. EchoStar Communications Corporation (“EchoStar™) General
Motors Corporation (“GM*) and Hughes Electronics Corporation (“Hughes”) (collectively the
“Applicants”) filed a Motion to Delete and Clarify Issues. The Applicants note that an
amcndtnent to their applications has been concurrently filed and they contend that this
amendment obviates the need for a hearing altogether.” The Applicants also note that they have
filed a petition to suspend the hearing with the Commission so that the Commission can take the
amcndment into account in revisiting the designation order. Finally, the Applicants contend that
even 1 the Commission denies their request to suspend the hearing, there is no need for the
Presiding Officer to conduct a hearing since, in their view. the amendment and othcr factors
render all of the designated issues moot. Coiisequently, they ask the Presiding Judge, in the

event the Commission does not suspend the hearing or, having suspended the hearing,

i Although the Applicants contend that the concurrently tiled amendment obviates the
need for a hearing altogether (Motion, p. 2), the instant motion only seeks deletion of Issues 1(a),
[(b). 2(a), and 2(b) ,above (sec Motion, n. 2) and clarification of Issue 3 (Motion, pp. 15, 16).
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subsequently reinstates it. to delete four® of rhe 1ssues and clarify another. ?
3. As the Chief Administrative Law Judge has already ruled, the appropriate and most
eflicient course of action for the Applicants is to file their request for suspension of hearing

pending review of an amended application directly with the Commission. Procedural Order,

1:CC 02M-106, released November 26,2002. The Commission will then determine whether the
hearing should be suspended at this time and what effect, if any, the amendment will have on the
issues currently specified in the Hearing Designation Order Consequently, the relief sought,
deletion and/or clarification of issues. is premature since the Commission must first act on the
impact of the amendment before the Presiding Judge can delete or modify issues. Moreover,
even if the Commission suspends the hearing and subsequently reinstates the issues set forth in
the Tlearing Designation Order, the Applicants’ motion is premature and requests the Premising
Judge to act beyond his authority

4. The Commission has long held that subordinate officials may not add, delete or
modify issues specified in a Hearing Designation Order where the Designation Order contains a
reasoned analysis of the matters serving as a basis for such action. Atlantic Broadcasting
Company, 5 FCC Red 717, 720-21 (1966). This proposition has been emphatically and

repeatedly stated, i e :

* The Applicants contend that there is no need for the Presiding Judge to conduct a
hearing to determine: (1) the product market; (2) the geographic market and the number of
subscribers per markct; (3) the transaction’s cffect on viewpoint diversity; and (4) the
transaction’s cffect on the Commission’s spcctrum policies (Issues 1(a), 1(b), 2(a), and 2(b)).

' The Applicants contend that the Presiding Judge should clarify Issue 3 to eliminate
consideration of whether ajoint venture or other joint operating alternative is likely to yield any
public interest benefits.



5

It is “black-letter law” [that] “where there has been a thorough consideration of a
particular question in the designation order,” subordinate officials such as presiding
hearing officials. or even the Board, may not reconsider the matter or take any action
inconsistent with the designation order.

Algreg Cellular Engineering, e/ af., 9 FCC Red 5098. 9 37 (Rev. Bd. 1994). See also, £v. Collins
Telecasters 103 FCC 2d 978. 983-84 (Rev. Bd. [986), review denied 2 FCC Red 2780 (1987),

aff'd by judgment, 841 F.2d 428 (D.C. Cir. 1988); and Newron Television, Ltd., 3 FCC Red 553,

557 (Rev. Bd. 1988). review denied. 4 FCC Red 2561 (1 989). It remains to be seen whether the
Commission will thoroughly consider what impact. if any. the Applicants’ amendment will havc
on the designated issues,* bur only absent such thorough consideration can the Presiding Judge

grant the relief sought by Applicants. Accordingly, the Motion to Delete and Clarify Issues

should be denied.

Respectfully submitted.

THE WORD NETWORK

By: /s/ William D. Silva
William D. Silva

Law Offices of William D. Silva

5335 Wisconsin Ave., N.W.

Suite 400

Washington, D.C. 20015-2003

202-362-1711

December 9. 2002

* 1t is also highly unlikely that the Commission will fail to thoroughly consider the
impact of the amendment on the Designated Issues in light of the very thorough and lengthy
Hearing Designation Order. unless it were to find that the Applicants lacked good cause to
amend their application. a ruling which the Presiding Judge could not revisit in any event (47
CFR §§ 1.106(a) and 1.115(¢)(3)).



CERTIFICATE OF SERVICE

I, William D. Silva, hereby certify that true and correct copies of the foregoing

Opposition to Motion to Delete and Clarify Issues were served on the following individuals by

first class mail, postage prepaid on this 9th day of December 2002 :

General Motors Corporation,
Hughes Electronics Corporation
Gary M. Epstein
James H. Barker
Arthur S. Landerholm
Latham & Watkins
555 1 Ith Street, N.W.
Suite 1000
Washington, D.C. 20004

EchoStar Communications Corporation
Pantelis Michalopoulos
Philip L. Malet
Rhonda M. Bolton
Steptoe & Johnson, LLP
1330 Connecticut Ave., N.W.
Washington, D.C. 20036-1795

National Rural Telecommunications Cooperative
Jack Richards
Kevin J. Rupy
Keller and Heckman, LLP
1001 G Street, N.W.
Washington, D.C. 20001

Stephen M. Ryan

Stephen E. Coran

Manatt, Phelps & Phillips, LLP
1501 M Street, N.W., Suite 700
Washington, D.C. 20005

Steven T. Berman

National Rural Telecommunications Cooperative
2121 Cooperative Way, Suite 500

Herndon, VA 20171

American Cable Association
Christopher C. Cinnamon
Emily Denney
Nicole E. Paolini

307 North Michigan Ave., Suite 102

Chicago, IL 60601

Northpoint Technology, Ltd.
Kemal Kawa
O’Melveny & Myers
1650 Tysons Blvd.
McLean, VA 22102

National Association of Broadcasters
Henry L. Bauman
Benjamin F.P. Ivins
1771 N Street, N.W.
Washington, D.C. 20036

Edward P. Henneberry
Dylan M. Carson
Pradeep Victor

Howrey Simon Arnold & White, LL

1299 Pennsylvania Ave., N.W.
Washington, D.C. 20004-2402

Thomas P. Olsen

Nicole Telechi

Maya Alexandri

C. Colin Rushing

Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037

Pegasus Communications Corp.

Ted S. Lodge

Scott A. Blank

225 City Line Ave., Suite 200
Bala Cynwyd, PA 19004



Pegasus Communicaitons Corp.
Patrick I. Grant
Robert M. Cooper
Arnold & Porter
555 12th Street, N.W.
Washington, D.C. 20004

Johnson Broadcasting, Inc., and
Johnson Broadcasting of Dallas, Inc.
Arthur Belendiuk
Anthony M. Alessi
Smithwick & Belendiuk
5028 Wisconsin Ave., N.W., Ste. 301
Washington, D.C. 20016

Family Stations, Inc., and North Pacific International
Television, Inc.

Alan C. Campbell

Peter Tannenwald

Kevin M. Walsh

Irwin Campbell & Tannenwald, PC

1730 Rhode Island Ave., N.W., Ste. 200

Washington, D.C. 20036-3101

Communication Workers of America
Debbie Goldman
George Kohl
501 Third Street, N.W.
Washington, D.C. 20001

Carolina Christian Television, Inc., and
LeSea Broadcasting Corporation
Mark A. Balkin
Joseph C. Chautin
Hardy, Carey & Chautin LLP
110 Veterans Blvd., Ste. 300
Metairie, LA 70005

Univision Communications, Inc.
Scott R. Flick
Paul A. Cicelski
Michael W. Richards
Shaw Pittman LLP
2300 N Street, N.W.
Washington, D.C. 20037

Eagle IIT Broadcasting, LLC and

Brunson Communications, Inc.
Barry D. Wood
Stuart W. Nolan, Jr.
Wood, Maines & Brown, Chartered
1827 Jefferson PI, N.W.
Washington, D.C. 20036

Paxson Communications Corp.
John R. Feore
Kevin P. Latek
Dow, Lohnes & Albertson, PLLC
1200 New Hampshire Ave., N.W.
Suite 800
Washington, D.C. 20036

Charles W. Kelley, Chief
Hearings and Investigations Division
Enforcement Bureau
Federal Communications Commission
445 Twelfth Street, S.W.,Room 3-B43 |
Washington, D.C. 20554

Chief Administrative Law Judge Richard L. Sippel
Federal Communications Commission
445 Twelfth Street, S.W., Room }-C&64
Washington D.C. 20554
Via Fax: 202-418-0195

/s/ William D, Silva
William D. Silva




